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I. Real Party in Interest 

The real party in interest in the present appeal is Larry D. Byrd, the sole inventor 
of the application. 

II. Related Appeals and Interferences 

There are no other prior or pending appeals, interferences or judicial proceedings 
known by the undersigned or Larry D. Byrd "which may be related to, directly affect or 
be directly affected by or have a bearing on the Board's decision in the pending appeal." 

III. Status of Claims 

Claims 1-15 are currently pending and have been rejected. 
Claims 16-21 have been cancelled. 

The rejections of claims 1-15 are being appealed in this appeal. 

IV. Status of Amendments 

All claim amendments have been entered and considered by the Examiner. 

V. Summary of Claimed Subject Matter 

The claims are directed to a large bale handler (66) that is designed to lift and 
move two large agricultural bales (18, 19) at the rear end of a tractor (10). (Figures 6-7; 
Iffl [0014]-[0015]). The bales (18, 19) are supported by a tine (20) that extends 
rearward from a tractor connection (28). (Figures 1-2; If [0015]). The two large 
bales (18, 19) are oriented in tandem with one (19) of the two large bales (18, 19) 
positioned behind the other large bale (18). (Figures 6-7; Tf [0014]). The claims define 
the large bales (18, 19) as weighing about 800 pounds or more and having a 
longitudinal length of about 5 feet or more. flj [0002]). The elements of independent 
claims 1 and 14 are recited below with citations to the preferred embodiment described 
in the specification. 

1 . A large bale handler (66), comprising: a tractor connection (28), and a 
tine (20) attached to said tractor connection (28), said tine (20) being formed from 
tubing and extending along a longitudinal axis of a tractor (10) connected to said tractor 
connection (28), and said tine (20) further extending along a length of two large 
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bales (1 8, 1 9) (Figures 6-7; If [001 4]) thereby supporting a weight of said two 
bales (18, 19) and permitting said tractor to move said two bales (18, 19) from place to 
place, each of said two large bales (18, 19) weighing about 800 pounds or more and 
having a longitudinal length about 5 feet or more flj [0002]), wherein said tine (20) 
extends rearward from said tractor connection (28) (Figures 1-2; ^ [0015]). 

14. A large bale handler (66), comprising: a tractor connection (28), a support 
beam (30, 32) attached to said tractor connection (28) and extending along a width, two 
tines (20) formed from tubing attached to opposing ends of said support beam (30, 32), 
said two tines (20) extending away from said tractor connection (28) generally parallel to 
each other, wherein said two tines (20) are adapted to support two large bales (18, 19) 
oriented in tandem with one of said two large bales (18, 19) behind another of said two 
large bales (18, 19) (Figures 6-7; [0014]), each of said two large bales (18, 19) 
weighing about 800 pounds or more and having a longitudinal length about 5 feet or 
more fl| [0002]), wherein said two tines (20) extend rearward from said tractor 
connection (28) (Figures 1-2; If [0015]). 

VI. Ground of Rejection to be Reviewed on Appeal 

The Examiner has rejected claims 1-8,11-12 and 1 4-1 5 as being unpatentable 
under 35 U.S.C. § 103 over SAS (http://web.archive.org/web/20010201161100/http: 
//www.sasforks. com/long. html) in view of Miller (U.S. Patent No. 5,580,208). 

The Examiner has also rejected claims 9-10 and 13 as being unpatentable under 
35 U.S.C. § 103 over SAS in view of Miller and further in view of Richey (U.S. Patent 
No. 3,472,528). 

VII. Argument 

Applicant seeks review of the Examiner's rejection of claims 1-8, 11-12 and 14- 
15 as being unpatentable under 35 U.S.C. § 103 over SAS (http://web.archive.org/web/ 
2001 0201 161 1 00/http://www.sasforks.com/long.html) in view of Miller (U.S. Patent No. 
5,580,208). The arguments below are directed to independent claims 1 and 14. For 
purposes of the present appeal, dependent claims 2-13 and 15 stand or fall with 
claims 1 and 14. 
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The ultimate issue before the Board is whether claims 1-15 as presented would 

have been obvious in view of the prior art of record. In the final rejection dated July 1 3, 

2007, the Examiner summarized his position as follows: 

[l]f claim 1 were to issue, the Applicant would be granted a right to 
exclude the public from putting the SAS forks on the rear of a tractor, a 
practice that would have been obvious, and was likely performed, prior to 
Applicant's invention. This would improperly exclude the public from an 
antecedent practice. [(Office Action at 6-7).] 

Applicant respectfully submits that the Examiner's position, as reflected in this 
statement, is incorrect in several respects. 

The first error in the Examiner's statement above is that the Examiner is mixing 
anticipation and obviousness, and appears to be tainting his analysis with the 
hypothetical idea that the forks disclosed in SAS might have been mounted on the rear 
of a tractor. Specifically, the Examiner argues that "putting the SAS forks on the rear of 
a tractor" "was likely performed." Similarly, the Examiner states that if claim 1 were 
allowed, the public would be excluded from "an antecedent practice." These statements 
are improper because there is no factual support in the record for the suggestion that 
anyone ever put the SAS forks on the rear of a tractor. The rejection before the Board 
is one of obviousness under § 103, not anticipation under § 102. As such, the Examiner 
appears to be relying upon supposition and conjecture about what may have been 
done, instead of on the facts in the record. Applicant respectfully submits that this 
analysis is improper. 

The second error is that the Examiner's position does not account for Applicant's 
claim limitations that require the tines to be adapted to support and move two large 
bales. These claim limitations impart structural limitations to the claims and require that 
the tines be designed to move large agricultural bales made of crop materials, such as 
hay, straw, alfalfa, cane, cornstalks, millet and the like. (Specification at^ [0002]). The 
large bales recited in the claims are defined in Applicant's specification at U [0002]. A 
common example of a large bale is one that is about 5.5 to 6 feet round and about 5 
feet long and weighing about 800 to 3,000 lbs. It is undisputed that the SAS forks are 
not designed for moving large bales. Instead, the SAS forks are used for lifting 
automotive vehicles. The Examiner has cited no evidence that forks designed for lifting 
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automotive vehicles are equivalent or interchangeable with tines designed for moving 
large agricultural bales. Thus, Applicant respectfully submits that even if one were to 
put the SAS forks on the rear of a tractor, such a result would still not satisfy all of the 
limitations of Applicant's claims. 

The third error is the Examiner's conclusion that it would have been obvious to 
put the SAS forks on the rear of a tractor. The Examiner improperly relies upon a mere 
conclusion of obviousness without articulating an apparent reason why this would have 
been obvious. In the last final rejection of July 13, 2007, the Examiner's entire analysis 
of the obviousness question is a follows: "[i]t is well-known to put handling equipment 
on the rear of a tractor, as demonstrated, for example, by MILLER (Fig. 1-2, and other 
references of record (See also specification [0003])." (Office Action at 3). The 
Examiner previously argued that "[i]n this case, one may be motivated to modify SAS by 
placing the tines on the rear of a vehicle in order to free the front end for additional 
implements or provide an unobstructed view for the driver." (October 4, 2006 Office 
Action at 4-5; March 7, 2007 Office Action at 5-6). However, the Examiner appears to 
have backed away from this position since the Examiner has not repeated this alleged 
motivation in the last final rejection. In fact, the likely reason that the Examiner withdrew 
this previous theory of obviousness is because the previously cited reasons conflict with 
each other. (December 19, 2006 RCE at 7-8). The Examiner's prior reliance upon 
unsupported reasons of obviousness that conflict with each other, in addition to the 
Examiner's current reliance upon a mere conclusion, provides persuasive evidence that 
the Examiner is improperly relying upon impermissible hindsight to reconstruct 
Applicant's invention. This is not a proper basis for rejecting Applicant's claims. 

Applicant respectfully submits that the Examiner is improperly relying upon a 
hindsight reconstruction of Applicant's claims as the basis for the present rejections. 
Moreover, as explained below, the basis for the Examiner's obviousness rejections fails 
to disclose all of the limitations of Applicant's claims. 

Applicant has carefully considered the Examiner's comments. However, 
Applicant respectfully submits that the Examiner is improperly relying upon a hindsight 
reconstruction of Applicant's claims as the basis for the present rejections. The 
Supreme Court has repeatedly emphasized that it is improper for an Examiner to reject 
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an applicant's claims based upon unsupported, after-the-fact reasoning. KSR Int'l Co. 
v. Teleflex Inc., 82 USPQ2d 1385, 1397 (U.S. 2007) ("A factfinder should be aware, of 
course, of the distortion caused by hindsight bias and must be cautious of arguments 
reliant upon ex post reasoning."); Graham v. John Deere Co. of Kansas City, 383 U.S. 
1 , 36 (1 966) (warning against a "temptation to read into the prior art the teachings of the 
invention in issue" and instructing courts to "guard against slipping into the use of 
hindsight."); see also MPEP § 2142 ("The tendency to resort to 'hindsight' based upon 
applicant's disclosure is often difficult to avoid due to the very nature of the examination 
process. However, impermissible hindsight must be avoided and the legal conclusion 
must be reached on the basis of the facts gleaned from the prior art."). 

Hindsight reasoning is prohibited by 35 U.S.C § 1 03(a) which requires an 
examiner to consider the patentability of the claimed subject matter "as a whole." 
Likewise, 35 U.S.C. § 103(a) requires that "[patentability shall not be negatived by the 
manner in which the invention was made." The Federal Circuit has explained that the 
ultimate question under 35 U.S.C. § 103 is "whether the claimed invention as a whole 
would have been obvious," "not whether the differences themselves [between the prior 
art and the claimed invention] would have been obvious." Stratoflex, Inc. v. Aeroquip 
Corp., 713 F.2d 1530, 1537 (Fed. Cir. 1983) (emphasis in original); see also Schenk v. 
Norton Corp., 713 F.2d 782, 785 (Fed. Cir. 1983). 

In order to support an obviousness rejection, the Supreme Court requires the 
examiner to identify "an apparent reason to combine the known elements in the fashion 
claimed." KSR, 82 USPQ2d at 1396. As noted by the Federal Circuit, the fact that "all 
elements of an invention may have been old (the normal situation), or some old and 
some new, or all new, is however, simply irrelevant. Virtually all inventions are 
combinations of old elements. A court must consider what the prior art as a whole 
would have suggested to one skilled in the art." Environmental Designs, Ltd. v. Union 
Oil Co. ofCai, 713 F.2d 693, 698 (Fed. Cir. 1983); see also KSR, 82 USPQ2d at 1396 
("a patent composed of several elements is not proved obvious merely by 
demonstrating that each of its elements was, independently known in the prior art."). 

"The 'as a whole' instruction in title 35 prevents evaluation of the invention part 
by part. Without this important requirement, an obviousness assessment might break 
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an invention into its component parts (A + B + C), then find a prior art reference 
containing A, another containing B, and another containing C, and on that basis alone 
declare the invention obvious. This form of hindsight reasoning, using the invention as 
a roadmap to find its prior art components, would discount the value of combining 
various existing features or principles in a new way to achieve a new result — often the 
very definition of invention." Ruiz v. A.B. Chance Co., 357 F.3d 1270, 1275 (Fed. Cir. 
2004); see also Princeton Biochemicals, Inc. v. Beckman Coulter, 41 1 F.3d 1332, 1337 
(Fed. Cir. 2005) ("This line of reasoning would import hindsight into the obviousness 
determination."). 

Contrary to the admonitions of the Supreme Court, the Federal Circuit and the 
MPEP, Applicant contends that the Examiner has engaged in impermissible hindsight to 
construct Applicant's invention piece-by-piece from the prior art using Applicant's claims 
as a roadmap. Like the example given in Ruiz v. A.B. Chance, the Examiner has 
broken Applicant's claims into component parts A and B to declare that the claims are 
obvious. The Examiner argues that SAS discloses forks extending the length of two 
large bales (component A). The Examiner also argues that Miller discloses handling 
equipment on the rear of a tractor (component B). Using hindsight and the Applicant's 
claims as a roadmap, the Examiner has combined components A and B (SAS and 
Miller) in an effort to reconstruct Applicant's claims. 

In order to make out a case of obviousness, an articulated reasoning is required 
explaining why one of ordinary skill would have combined the cited references. The 
obviousness question in this case is not whether it was known to extend 8-15 foot forks 
from the front of a loader (SAS) or whether it was known to put handling equipment on 
the rear of a tractor (Miller). The proper question is whether it would have been obvious 
to put tines on the rear of a vehicle for moving large agricultural bales, where the tines 
extend the length of two large bales . The Examiner has not provided any articulated 
reason for why this would have been obvious. Instead, the Examiner has independently 
found two separate pieces of prior art and simply concluded that it would have been 
obvious to combine them. Contrary to the law, the Examiner has "gleaned" this 
combination "only from the applicant's disclosure." 
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However, the motivation to combine SAS and Miller in the manner that the 
Examiner has attempted is lacking. The Examiner provides no explanation for why one 
of skill in the art would combine SAS and Miller together as the Examiner has done to 
achieve applicant's claimed invention. It is undisputed that the forks in SAS are 
attached to the front end of a loader. This is the exact opposite of what Applicant has 
claimed. Applicant has claimed that the tines "extend rearward from said tractor 
connection." These are opposite ends of the vehicle. One of ordinary skill in the art 
would not think to move the forks disclosed in SAS to the rear end of a tractor. Indeed, 
if it were so obvious to extend the forks from the rear end of a vehicle, it begs the 
question why SAS did not do it. SAS relates to using forks to lift automobiles, not large 
bales. If it was obvious to extend tines from the rear end of a lifting vehicle, SAS 
presumably could have done this to lift automobiles from behind the loader instead of in 
front of the loader. However, SAS did not do this. There are numerous reasons why 
SAS did not extend its forks from the rear of the loader. First, it is conventional to 
extend the types of forks disclosed in SAS from the front end of the loader. It would be 
unconventional to extend the forks from the rear of the loader. Second, it is more 
difficult to see behind a loader or tractor. It is also more difficult to position the tines 
under the object to be lifted since the loader or tractor must be driven in reverse while 
positioning the tines. By contrast, the forks in SAS are positioned under the vehicle by 
merely driving forward. Third, weight distribution must be considered since changing 
the lifting location from the front end to the rear end of a lifting vehicle dramatically 
changes the overall weight distribution. In fact, it is unlikely that the weight distribution 
of the vehicles in either SAS or Miller would support lifting two large bales at the rear 
end of the vehicles disclosed therein. The examiner is essentially arguing that it would 
have been obvious to do the opposite of what is disclosed in the prior art. This is 
improper hindsight. 

The Examiner's argument is also improper because it would change the principle 
of operation of SAS. MPEP § 2143.01 at 2100-141. SAS is directed to loaders and the 
like that are particularly designed to lift from the front end of the vehicle. The vehicles 
that are shown in SAS could not even be readily modified to attach an implement to the 
rear of the vehicle. Thus, there is no factual basis to conclude that one of skill in the art 
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would have been motivated by SAS to move the forks of SAS to the opposite end of the 
vehicle. This conclusion ignores the numerous considerations involved in mounting 
implements on the front and rear ends of a vehicle. 

Even if one of ordinary skill in the art were to put the SAS forks on the rear of a 
vehicle, Applicant submits that this would still not disclose Applicant's claim limitations. 
Specifically, claim 1 recites "said tine further extending along a length of two large bales 
thereby supporting a weight of said two bales and permitting said tractor to move said 
two bales from place to place, each of said two large bales weighing about 800 pounds 
or more and having a longitudinal length about 5 feet or more." Claim 14 recites "said 
two tines are adapted to support two large bales oriented in tandem with one of said two 
large bales behind another of said two large bales, each of said two large bales 
weighing about 800 pounds or more and having a longitudinal length about 5 feet or 
more." These limitations impart structural limits on the claims which are not disclosed 
by the forks in SAS. It is well-established that functional limitations are "perfectly 
acceptable" when they "set definite boundaries on the patent protection sought." In re 
Barr, AAA F.2d 588 (CCPA 1971). It is undisputed that the forks disclosed in SAS are 
designed for lifting automotive vehicles in salvage yards and the like. There is no 
disclosure that the SAS forks would even work for lifting large agricultural bales. In fact, 
Mr. Byrd has submitted evidence that in his opinion the SAS forks would not work for 
lifting large agricultural bales. (June 7, 2007 Byrd Declaration at fflj 2-5). Applicant's 
claim limitations are not merely intended use limitations because the claimed invention 
is specifically directed to a new implement that is designed to lift two large agricultural 
bales from the rear end of a tractor. These limitations clearly "set definite boundaries on 
the patent protection sought." SAS does not disclose these limitations because the 
SAS forks are not designed to lift large agricultural bales, and as noted above, the forks 
in SAS extend from the front end of the vehicle, not the rear end. 

In addition to the above differences between the prior art and Applicant's claims, 
Applicant has also submitted evidence of long felt need, disbelief by people of skill in 
the art, and commercial success. (June 12, 2006 Byrd Declaration atfflj 3, 8; 
specification at fflj [0003]-[0009] and [0021]-[0029]). These secondary considerations of 
nonobviousness weigh against a conclusion that the invention would have been 
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obvious. Mr. Byrd's June 12, 2006 declaration sets forth specific facts about how he 
developed the claimed invention. Mr. Byrd is clearly one of skill in the art. He has over 
25 years of experience with the subject matter of his application. In particular, he 
considered the problem of moving large bales for four years and searched for a large 
bale handler in the marketplace. (June 12, 2006 Byrd Declaration at ^ 3). In his own 
words, "there just wasn't one to be had." (June 12, 2006 Byrd Declaration at If 3). When 
he approached several shops about making the large bale handler he developed, he 
was repeatedly told "[i]t will not work." (June 12, 2006 Byrd Declaration at If 3). Then, 
after he did the work to make one himself and proved the naysayers wrong, his 
competition copied the bale handler he developed. (June 12, 2006 Byrd Declaration at 
If 8). It is respectfully submitted that this evidence of secondary considerations must be 
given proper weight in the obviousness analysis. In re Sullivan, 84 USPQ2d 1034, 1040 
(Fed. Cir. 2007) ("[Wjhen an applicant puts forth relevant rebuttal evidence, as it did 
here, the Board must consider such evidence. The claimed composition cannot be held 
to have been obvious if competent evidence rebuts the prima facie case of 
obviousness. By failing to consider the submitted evidence, the Board thus committed 
error."). 

VIII. Conclusion 

Applicant respectfully submits that claims 1-15 are allowable over the prior art of 
record. As argued above, Applicant submits that claims 1-15 are not obvious over the 
Examiner's proposed combination of SAS and Miller. Accordingly, Applicant requests 
that the Examiner's rejection of claims 1-15 be reversed and Applicant's application be 
allowed as presented. 

Respectfully submitted, 

/Richard E. Stanley, Jr./ 
Richard E. Stanley, Jr. 
Registration No. 45,662 
Attorney for Applicant 

BRINKS HOFER GILSON & LIONE 
P.O. BOX 10395 
CHICAGO, ILLINOIS 60610 
(312) 321-4200 
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Claims Appendix 

1. (previously presented) A large bale handler, comprising: a tractor 
connection, and a tine attached to said tractor connection, said tine being formed from 
tubing and extending along a longitudinal axis of a tractor connected to said tractor 
connection, and said tine further extending along a length of two large bales thereby 
supporting a weight of said two bales and permitting said tractor to move said two bales 
from place to place, each of said two large bales weighing about 800 pounds or more 
and having a longitudinal length about 5 feet or more, wherein said tine extends 
rearward from said tractor connection. 

2. (original) The large bale handler according to claim 1 , wherein said tine 
extends more than 6.5 feet from said tractor connection. 

3. (original) The large bale handler according to claim 1 , wherein said tine 
extends at least 9 feet from said tractor connection. 

4. (original) The large bale handler according to claim 1 , wherein said tine 
extends about 10 feet from said tractor connection. 

5. (original) The large bale handler according to claim 1 , wherein each of 
said two large bales extends about 5 feet along said tine and each of said two large 
bales weighs about 1 ,000 pounds. 

6. (original) The large bale handler according to claim 1 , wherein said tractor 
connection comprises three connection points adapted to be connected to a three-point 
hitch on a rear of said tractor, and further comprising at least two of said tines. 

7. (original) The large bale handler according to claim 1 , wherein said tine is 
attached to a bottom of said tractor connection, each of said two large bales thereby 
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being loadable by sliding said tine below each of said two large bales along a ground 
surface. 

8. (original) The large bale handler according to claim 1 , further comprising 
a tine support, said tine support being attached to said tine and extending adjacent said 
tine, wherein said tine support extends along only a portion of a length of said tine. 

9. (original) The large bale handler according to claim 1 , wherein said tractor 
connection comprises a first plate, a second plate, and a third plate thereby forming 
three plates extending parallel to each other, wherein a first space is formed between 
said first plate and said second plate adapted for a category 2 hitch, and wherein a 
second space is formed between said second plate and said third plate adapted for a 
category 3 hitch. 

10. (previously presented) The large bale handler according to claim 9, 
wherein said three plates extend forward from a support beam of said tractor 
connection, wherein said first space and said second space extend downward thereby 
being adapted to be connected to a quick-attach hitch. 

1 1 . (original) The large bale handler according to claim 1 , wherein said tractor 
connection comprises three connection points adapted to be connected to a three-point 
hitch on a rear of said tractor, and further comprising at least two of said tines; wherein 
said tines extend more than 6.5 feet from said tractor connection; wherein each of said 
two large bales weighs about 1 ,000 pounds; and wherein said tines are attached to a 
bottom of said tractor connection, each of said two large bales thereby being loadable 
by sliding said tines below each of said two large bales along a ground surface. 

12. (original) The large bale handler according to claim 1 1 , wherein said tines 
extend at least 9 feet from said tractor connection; and further comprising tine supports, 
one of said tine supports being attached to each of said tines and extending adjacent 
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said tines, wherein said tine supports extend along only a portion of a length of said 
tines. 

13. (original) The large bale handler according to claim 12, wherein said tines 
extend about 10 feet from said tractor connection; wherein said tractor connection 
comprises a first plate, a second plate, and a third plate thereby forming three plates 
extending parallel to each other, wherein a first space is formed between said first plate 
and said second plate adapted for a category 2 hitch, and wherein a second space is 
formed between said second plate and said third plate adapted for a category 3 hitch; 
and wherein said three plates extend forward from a support beam of said tractor 
connection, wherein said first space and said second space extend downward thereby 
being adapted to be connected to a quick-attach hitch. 

14. (previously presented) A large bale handler, comprising: a tractor 
connection, a support beam attached to said tractor connection and extending along a 
width, two tines formed from tubing attached to opposing ends of said support beam, 
said two tines extending away from said tractor connection generally parallel to each 
other, wherein said two tines are adapted to support two large bales oriented in tandem 
with one of said two large bales behind another of said two large bales, each of said two 
large bales weighing about 800 pounds or more and having a longitudinal length about 
5 feet or more, wherein said two tines extend rearward from said tractor connection. 

15. (original) The large bale handler according to claim 14, wherein said 
tractor connection comprises three connection points adapted to be connected to a 
three-point hitch on a rear of said tractor; wherein said tines are attached to a bottom of 
said tractor connection, each of said two large bales thereby being loadable by sliding 
said tines below each of said two large bales along a ground surface; and wherein said 
tines extend at least 9 feet from said tractor connection. 

16-21. (cancelled). 
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Evidence Appendix 

Applicant attaches hereto the following evidence: 

(1) Prior art SAS reference relied upon by the Examiner (http://web.archive.org 
/web/2001 0201 1 61 1 00/http://www.sasforks.com/long. html). 

(2) Declaration of Larry D. Byrd dated June 12, 2006. 

(3) Declaration of Larry D. Byrd dated June 7, 2007. 
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Related Proceedings Appendix 

There are no other prior or pending appeals, interferences or judicial proceedings 
known by the undersigned or Larry D. Byrd "which may be related to, directly affect or 
be directly affected by or have a bearing on the Board's decision in the pending appeal." 
As such, there are no "decisions rendered by a court or the Board in any proceeding" to 
submit. 
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